UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA

V. CR No. 97-087-T

DONALD DESI R

MVEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge.

Donal d Desir has noved, pursuant to Fed. R Crim P. 33, for
a newtrial with respect to his conviction for conspiring to and
attenpting to possess cocaine with intent to distribute it in
violation of 21 U S.C. 88 841(a)(1l) and 846. Desir’s notion is
based on a claimof newy discovered evidence.

Because | find that the proffered evidence is either not
“newl y discovered,” incredible, and/or insufficient to warrant a
new trial, the notion is denied.

Backgr ound

On COctober 30, 1997, Desir was arrested on charges of
conspiring to possess cocaine with intent to distribute it and for
attenpting to possess cocaine with the intent to distributeit. He
was represented by David Cicilline, a very able defense attorney
wi th considerable experience defending crimnal cases in the
federal courts.

After a bail hearing, Mgistrate Judge Lovegreen ordered that

Desir be detai ned, pending trial. That order was appealed to this



Court and, after a hearing was conducted on Decenber 10, 1997, the
appeal was denied. Although, as counsel for Desir points out, the
transcri pt of that hearing does not expressly state whether Desir
was present, it is this Court’s well-established practice to insure
that the defendant is present for such hearings. Moreover, during
the Septenber 29, 2000 hearing on Desir’s notion for a new trial,
Desir acknow edged that he was present at the Decenber hearing.

On January 6, 1998, a jury was enpaneled before Magistrate
Judge Lovegreen. Nei ther Desir nor his counsel registered any
objection to the fact that a magistrate judge conducted the
enpanel nent .

One of the alternate jurors selected was Bruno Sukys, who
identified hinself as a Social Services Director at the
International Institute of Rhode Island, an organization that
assists immgrants and other non-citizens 1in various ways,
including advising them with respect to inmgration problens.
During the enpanel nent process, the jurors were asked whet her any
of them knew Desir or his co-defendant, and Sukys gave no
indication that he did. One week |ater, Desir’s trial began. Wen
one of the regular jurors was excused, Sukys replaced that
i ndi vi dual . Eventually, the jury returned guilty verdicts with
respect to both offenses charged, and, on June 5, 1998, this Court
sentenced Desir to a termof 240 nonths incarceration

In July of 1999, nore than a year after sentencing, Desir,



acting pro se, filed the instant notion for a new trial based on
what he clains is newWy di scovered evidence. After concluding that
an evidentiary hearing woul d be required and recogni zi ng that Desir
shoul d be represented by counsel, this Court sent Desir a financi al
affidavit in order to determ ne whether he qualified for court-
appoi nted counsel under the Crimnal Justice Act. Desir never
filed the affidavit, but elected, instead, to retain John P.
Larochell e as his counsel.

Through his counsel, Desir cites two grounds for his notion:
1. That he was deprived of his right toa fair and inpartial jury

because Sukys knew him was aware that Desir previously had

been convicted of another drug offense, and had made up his

mnd to vote for conviction even before any evidence was

present ed.

2. That he was deprived of his right to have jury enpanel nent
conducted by an Article Ill judge rather than a magistrate
j udge.

On Septenber 29 and Cctober 2, 2000, this Court conducted an
evidentiary hearing to consider Desir’s clains. For the sake of
clarity, nmy findings with respect to the relevant facts are
incorporated in the discussion of Desir’s argunents. These
findings are nmade after observing the deneanor of the w tnesses,
evaluating their credibility, carefully weighing their testinony,

and review ng the record.



St andard of Revi ew

In order to prevail on a notion for a new trial based on a
claim of newy discovered evidence, a defendant nust establish

t hat :

1. the evidence in question was unknown or unavail abl e
to the defendant at the tine of trial;

2. the failure to learn of the evidence was not
attributable to any lack of due diligence on the
part of the defendant or his counsel;

3. the evidence is material and not nerely cunul ative
or i npeaching; and,

4. the evidence is likely to result in an acquittal.

United States v. Tibolt, 72 F.3d 965, 971 (1st Cr. 1995); United

States v. Deluca, 945 F. Supp. 409, 412 (D.R 1. 1993).

Di scussi on

Sukys’ Inpartiality

Desir asserts that, because Sukys previously had assisted him
wWith respect to sone unspecified immgration nmatters, Sukys nust
have known who Desir was, Sukys nust have been aware that Desir had
a prior drug conviction, and such know edge predi sposed Sukys to
vote for a conviction.

The fact that a juror knows sonmething adverse about a
defendant may be grounds for a new trial if the defendant was
unawar e of that know edge and t he knowl edge actually prejudi ced the
defendant by preventing the juror from rendering a fair and

inpartial verdict. See United States v. Levy-Cordero, 67 F.3d

1002, 1017 (1st Cr. 1995) (requiring actual prejudice in notion



for new trial based on nondisclosure by juror); United States v.

Apont e- Suarez, 905 F.2d 483, 492 (1st Cr. 1990) (sane); United

States v. Rivera-Sola, 713 F.2d 866, 874 (1st G r. 1983) (sane).

VWhen a defendant is aware of the facts on whi ch he bases a cl ai m of
juror bias, his failure to challenge the juror is a waiver of the

claim United States v. Costa, 890 F.2d 480, 482 (1st Cir. 1989).

A Wai ver

Desir clains to have been unaware t hat Sukys knew hi mbecause,
at the tine of enpanelnent, he did not recognize Sukys. Desir
acknow edges having previously consulted with Sukys about various
unspecified inmmgration matters, but attributes his inability to
recogni ze Sukys to the fact that Sukys was wearing a suit and
sporting a different haircut. Furthernore, Desir clains that he
did not | ook closely at the jurors because his attorney had advi sed
hi mthat he had a nean-1ooki ng face and he shoul d avoid giving the
jurors the inpression that he was staring at them

That explanation is not credible in Iight of the fact that,

during the enpanel ment process, Sukys identified hinself by nane,

and stated that he wrked at the International Institute.
Moreover, attorney G cilline and Desir specifically discussed the
desirability of having Sukys as a juror. Ccilline recommended

that Sukys be left on the jury because his background at the
International Institute suggested that he woul d be synpathetic to

non-citizens and that he was aware of the i nm gration consequences



if Desir were convicted. Desir concurred with that recommendati on.

Any doubt that Desir knew who Sukys was is dispelled by the
fact that his sisters, M chael | e Larracuente and Nadi ne Desir,
told him M chaell e was present at the tine of enpanel nent and
i mredi ately recogni zed Sukys fromher frequent contact with himat
the International Institute. During the trial, which both sisters
attended, M chaelle told Nadi ne about Sukys. While the trial was
in progress, Mchaelle and Nadine regularly visited Desir, and,
al though M chaelle denied it, Nadine acknow edged that Sukys’
presence on the jury was nentioned to Desir during one of those
visits.

In short, | find that, at the tinme of enpanel nent and trial,
Desir knew who Sukys was and chose not to chal |l enge Sukys because
he believed that Sukys would be favorably inclined toward him
Consequently, Desir has waived any claimthat he is entitled to a
new trial because Sukys knew him Costa, 890 F.2d at 482 (“[a]ny
ot her rule woul d al | ow def endants to sandbag the court by remaining
silent and ganbling on a favorable verdict, knowing that if the
verdi ct went against them they could always obtain a newtrial by
|ater raising the issue of juror m sconduct.”)

B. Know edge of Prior Conviction

There is no credible evidence supporting the allegation that
Sukys knew t hat Desir had a previous conviction for a drug of fense.

Desir argues, in effect, that such know edge should be



inferred from his previous contact with Sukys and from Sukys’
acknow edgnent that information regarding any prior conviction
probably woul d have been contained in Desir’s file to which Sukys
woul d have had access. However, there is no confirmation that the
file, in fact, contained such information. Nor is there any
evi dence that Sukys actually | ooked at Desir’s file. Finally, and
nmost i nportantly, Sukys testified that even if he once had known of
Desir’s prior conviction, he had no nmenory of it at the tinme of
trial. I ndeed, at first, Sukys did not even recognize Desir or
remenber who he was because Sukys had not seen Desir for
approxi mately two years and had hel ped hundreds of individuals with
i mm gration problens since that tine.

Sukys di d acknow edge that, shortly after enpanel nent, Desir’s
sisters visited him at the International Institute. Thei r
ostensi bl e purpose was to | earn what effect a possible conviction
woul d have on Desir’s immgration status, but it is nore likely
that their purpose was to influence Sukys. Sukys told the sisters
that he was not allowed to discuss the case and that they should
consult Desir’s attorney. Sukys did admt telling the sisters that
convictions have immgration consequences, but he denied any
di scussion regarding Desir’s prior convictions. Even Desir’s
sisters did not claimto have had any discussion with Sukys about
prior convictions until long after Desir was convicted. In fact,

the sisters denied that the neeting described by Sukys occurred.



The only evidence that Sukys knew of Desir’s prior conviction
consisted of testinmony from Desir’'s sisters regarding a
conversation that they allegedly had wth Sukys in Decenber of
1998, eleven nonths after Desir’s conviction. According to the
sisters, Sukys told them that, because he knew of Desir’s prior
conviction, he made up his mnd that Desir was guilty before any
evi dence was presented. If true, such flagrant m sconduct by a
juror, clearly, would warrant a new trial. However, the Court
rejects that testinony for several reasons.

First, it is difficult to believe that Sukys would have
har bored such negative feelings toward Desir. Sukys had enjoyed a
cordial relationship with Desir and his famly and had worked
diligently to help them in general, and Mchaell e Larracuente, in
particular, with various inmmgration matters.

Furt hernore, Sukys saw M chaelle in the courtroomat the tinme
of enpanel nent and, later, |learned that she was Desir’s sister, a
fact which he foolishly and inexcusably failed to report to the
Court. Thus, even if he had prejudged Desir, it is unlikely that
he would have chosen to remain on the jury for the purpose of
convi cting soneone with whose famly he had frequent contact and a
good rel ati onshi p.

In addition, it is highly unlikely that Sukys woul d vol unt eer
that he commtted a gross breach of his sworn duty as a juror, and

it is even nore unlikely that he would make such a confession to



Desir’s sisters.

Finally, it is doubtful that Desir woul d have waited for seven
months after his sisters told him of Sukys’ alleged adm ssion
before filing his new trial notion.

To summarize, Desir has failed to denonstrate that Sukys
conduct deprived himof a fair trial. He has presented no credible
evidence to support his clainms that Sukys knew of his prior
conviction or that Sukys was predisposed to find himguilty.

Certainly there are grounds for criticizing Sukys’ conduct as
a juror. As soon as he realized that he knew Desir and nenbers of
Desir’s famly, he should have reported it to the Court. Moreover,
he should have refrained from any conversation whatever wth
Desir’s sisters while the trial was in progress. However, Sukys’
i ndi scretions do not rise to the |evel of msconduct that would
warrant a new trial.

1. Enpanel nent by a Magi strate Judge

The U. S. Supreme Court has held that it is permssible for a
magi strate judge to enpanel a jury in a felony case unless the

def endant obj ects. Peretz v. United States, 501 U S. 923, 936

(1991). Peretz expressly refrained fromdeciding whether a fel ony
def endant “has a constitutional right to demand the presence of an
Article Ill judge at voir dire.” 1d. The Court did not reach that
gquestion because it determned that *“a defendant has no

constitutional right to have an Article Il judge preside at jury



selection if the defendant has raised no objection to the judge’s
absence.” 1d.
The defendant’s affirmative consent is not required for

enpanel nent by a nagistrate judge. See U.S. v. Martinez-Torres,

944 F.2d 51, 51-52 (1st Cr. 1991) (en banc). Rather, it is
i ncunbent upon the defendant to object and a failure to object bars
the defendant from later challenging the enpanelnent on that
ground.! Peretz, 501 U.S. at 937 (“[the Constitution] provides no
assistance to a defendant who fails to demand the presence of an

Article I'll judge at the selection of his jury”); Mrtinez-Torres,

944 F.2d at 52.

In this respect, a defendant’s “right” to object to
enpanel nent by a magistrate judge is simlar to any other “right”
to object that the defendant may have which is lost if not
asserted. For exanple, although a defendant nay have a “right” to
obj ect to the adm ssion of evidence, perhaps even on constitutional
grounds, counsel my choose, for sound tactical reasons, not to
obj ect. Unless the failure to object rises to the level of
ineffective assistance, it is binding upon the defendant and
precl udes any subsequent claim that the evidence was inproperly

recei ved. New York v. HIl, 120 S.C. 659, 664 (2000) (holding

1 O course, it would be preferable to specifically ask the
def endant whet her he objects to enpanel nent by a nmagi strate
judge, thereby elimnating any question as to whether the failure
to object resulted fromignorance of the relevant facts. That is
the practice that, now, has been adopted in this district.

10



that, absent ineffectiveness of counsel, counsel’s tactical

decisions at trial bind defendant); U.S. v. Parilla-lLopez, 841 F. 2d

16, 20 (1%t Gir. 1988).

O course, a failure to object nakes enpanelnent by a
magi strate judge permssible only if the defendant or his counsel
is chargeable with knowl edge that it is a nmagistrate judge who is
conducting the enpanel nent. Here, Desir clainms that he,
personal ly, was unaware that there was a difference between
magi strate judges and district judges; that Magistrate Judge
Lovegreen was a magi strate judge; and that he could have objected
to enpanel nent by a nagistrate judge. Desir further clains that,
had he known these things, he would have objected because
Magi strate Judge Lovegreen appeared to be inpatient during the
enpanel nent process and because Desir’s attorney told him that
Magi strat e Judge Lovegreen woul d not ask sonme of the questions that
Desir wanted to pose to prospective jurors.

Al t hough Desir mght not have known the precise differences
bet ween a magi strate judge and a district judge, it is difficult to
bel i eve that he was unaware that sone distinction existed. The
fact that he appeal ed Magi strate Judge Lovegreen’ s detention order
to this Court suggests that he was aware that there was a
di stinction.

It is even noredifficult to believe Desir’s other assertions.

There is nothing in the record supporting the claimthat Magistrate

11



Judge Lovegreen exhibited any inpatience or refused to ask any
questions that Desir requested. Desir does not even say what those
guestions were. Mdreover, Desir never objected to the manner in
whi ch t he enpanel nent was conducted or raised the i ssue on appeal.

In any event, even assumng that Desir, personally, did not
know t hat he coul d have obj ected t o enpanel nent by Magi strate Judge
Lovegreen, his attorney did know and chose not to object. Nor is
there any indication that counsel was deficient in making that
decision. Desir does not even make such a claim |Indeed, there
are many sound tactical reasons why an attorney mght prefer
enpanel nent by a nmagistrate judge. This case provides an apt
exanpl e because the transcript of the enpanel nent reveals that
Magi strate Judge Lovegreen was nore |iberal than this Court in
al l ow ng counsel to participate in the questioning of prospective
jurors.

Accordingly, Desir is bound by his counsel’s decision and
failure to object.

Concl usi on

For all of the foregoing reasons, Desir’s notion for a new
trial is denied.

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge
Date: Cctober , 2000
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